
 66  /  Trusts & Estates  /  trustsandestates.com  /  JULY/AUGUST 2024

COMMITTEE REPORT:  
ULTRA-HIGH-NET-WORTH FAMILIES & FAMILY OFFICES

COMMITTEE REPORT:  
ULTRA-HIGH-NET-WORTH  
FAMILIES & FAMILY OFFICES

Kim Kamin is a principal at Gresham Partners, LLC, 
and James Grubman is an 
internationally recognized 
consultant to families of 
wealth, family businesses and 
the advisors who serve them

The 2023 book, Wealth 3.0: The Future 
of Family Wealth Advising,1 and several 
related articles2 outline a fresh perspective 
on advising families about wealth. The 

perspective is grounded in a historical context in which, 
prior to approximately 1985 and still dominant in many 
areas of wealth management, the era of “Wealth 1.0” 
focused mainly on a family’s financial assets without 
much concern for the family’s emotional, psychological, 
governance or long-term developmental needs. 

The next almost four decades of “Wealth 2.0” then 
introduced profound new thinking and interest in 
the nonfinancial capitals of the family, leading to the 
modern ecosystem of wealth management. However, 
Wealth 2.0 also spawned a variety of negative 
stereotypes, biases and oft-cited “proofs” about 
the allegedly high failure rate of wealth longevity 
in families. Recent debunking of these myths3 has 
challenged the pessimism and fear-based strategies 
that influence what wealth creators believe and what 
wealth advisors offer to protect the family from the 
money and the money from the family.

The proposed new paradigm of Wealth 3.0 
incorporates four building blocks for a robust new 
profession of family wealth advising: (1) improved 
and integrated practice across relevant professional 
services; (2) enhanced multidisciplinary training 
and credentialing of those who advise families; 
(3) organization of a unified field to support 
education and professionalism; and (4) enhanced 

rigorous research to support effective practice and 
reliable understanding of wealth in families. These 
interrelated elements are designed to move the field 
of family wealth advising forward with greater rigor, 
accountability, efficiency and cost-effectiveness.

Serving Families Responsibly 
Wealth 3.0: The Future of Family Wealth Advising 
notes the legal profession has unique challenges in 
fitting into a more collaborative cross-disciplinary 
environment.4 Understandably, some attorneys have 
responded to the concepts described in Wealth 3.0 
with questions, given challenges such as sharing the 
“family as the client” stance often taken by family 
governance specialists, philanthropic advisors 
and family educators. In the growing shift toward 
developing integrated strategies among multiple 
providers, the attorney may feel uncomfortable when 
asked to share information on behalf of the client 
and their family. 

Can responsible attorneys participate in a Wealth 3.0 
service environment, or must they be absent from 
the table where other advisors collaborate?

Professional Ethics
Members of the family advisory team need to 
understand an attorney’s distinctive responsibilities 
to clients. Attorneys5 are bound by the rules of 
professional ethics, and they’re fiduciaries with 
corresponding fiduciary duties. Moreover, they 
must consider the potential benefits of protecting 
attorney-client privilege and attorney work product 
in litigation. The potential consequences of being 
reported and reprimanded for not faithfully 
following ethical rules require attorneys to carefully 
consider the ethics of each family engagement and 
all interactions with other advisors.

How to Be a Wealth 3.0 Attorney
Practical approaches that foster integrated services

By Kim Kamin & James Grubman
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remain cognizant of their duties to former clients 
to avoid harming their interests in the same or 
substantially related matters.11

An additional complexity is that attorneys 
must carefully review the specific rules of the 
jurisdiction where they practice, as local law 
can differ significantly from the Model Rules. 
This gets complicated with wealthy families and 
family enterprises that commonly have residences, 
businesses and family members across multiple 
domestic and international jurisdictions. 

Except in extreme circumstances, 

an attorney may not reveal  

client information without  

informed consent.

Confidentiality and privilege. Except in extreme 
circumstances, an attorney may not reveal client 
information without informed consent.12 This obligation 
isn’t so different than that of other professional 
advisors such as accountants or therapists. Similarly, 
consultants who have signed confidentiality agreements 
and nondisclosure agreements may have obligated 
themselves legally to maintain client confidentiality.

The attorney-client privilege is an evidentiary rule 
that protects information from being disclosed in 
discovery or at trial. In general, the privilege applies to 
communications in confidence between an attorney 
and client to seek or provide legal advice. It extends to 
documents or testimony ref lecting the substance of 
the communications, not just the communications 
themselves.13 Because one element of privilege is 
that the communication must be confidential, 
generally, privilege can’t attach to a communication 
made in the presence of a third party or without 
regard for who might hear or read it. The privilege 
is also deemed to have been waived with respect to 
communications later disclosed to a third party. 
Accordingly, certain communications made to 
clients in the presence of or later shared with other 
advisors can destroy the privilege.

The American Bar Association (ABA) publishes 
Model Rules of Professional Conduct (Model Rules),6 
with each state adopting its own version. Because 
the Model Rules are designed primarily for litigators 
and transactional attorneys, they don’t always clearly 
apply to estate-planning attorneys. The American 
College of Trust and Estate Counsel (ACTEC) 
further publishes its own commentaries for attorneys 
practicing in the trusts and estates area. 

The primary ethical rules implicated in family 
representations are: (1) competence,7 (2) avoiding 
conflicts of interest with concurrent or former 
clients, and (3) confidentiality and privilege.8 Other 
factors relate to attorneys’ fiduciary roles and the 
perceived risks of family conflict versus the benefits 
of helping to prevent or ameliorate those conflicts 
through integrated services. Specifically:

Competence. Attorneys need to remain cognizant 
of the extent of their own experience and expertise 
and avoid giving advice beyond the scope of 
what they can competently cover. With increased 
specialization, one lawyer can rarely opine and advise 
on the plethora of legal issues faced by a family, their 
trusts and their entities. This means an attorney 
must naturally collaborate with other attorneys and 
specialists while respecting their own boundaries of 
competence and expertise.

Simultaneous representation of current clients. 
The Model Rules create the presumption that 
an attorney can’t provide concurrent common 
representation if: (1) the representation of one 
client will be directly adverse to another client; 
or (2) there’s a significant risk that the attorney’s 
responsibilities to another client, a former client 
or a third person or by a personal interest of the 
lawyer will materially limit the representation of 
one or more clients.9 However, this presumption 
can be overcome if: (1) the attorney reasonably 
believes that they’ll be able to provide competent 
and diligent representation to each affected client; 
(2) the representation isn’t prohibited by law; (3) 
the representation doesn’t involve the assertion of a 
claim by one client against another client represented 
in the same litigation or other proceeding before a 
tribunal; and (4) each affected client gives informed 
consent, confirmed in writing.10 Attorneys must also 
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Structural Representations 
There can be considerable efficiencies and cost 
savings when the same attorney or law firm 
appropriately represents a successful family and its 
enterprises, building relationships with multiple 
family members and understanding its byzantine 
web of trusts and operating businesses. Ultra-
high-net-worth (UHNW) families with family 
offices will also significantly benefit from having 
consistency across what are often multiple complex 
governing instruments. 

Wealth 3.0 lawyering begins with carefully 
structuring family representations to comply with 
the ethical rules, fully disclosing potential risks 
and conf licts and obtaining informed consent 
from all parties. Optimizing benefits to each 
family member, many attorneys and firms secure 
appropriate conf lict waivers and promptly excuse 
themselves from advocating for one side over 
another if an actual conf lict emerges. In UHNW 
situations, the attorneys are often engaged by 
the family office itself as the client; the work  
done for family members is derivative of that 
primary relationship.17

“Sample Engagement Letter Inserts,” p. 70,  
provides examples of specific language that can 
be used in engagement letters to address common 
family representation scenarios. Well-constructed 
and well-communicated engagement letters and 
conf lict waivers should clarify who the client 
is, if any clients have priority over others in the 
event of a conf lict and when information will 
or won’t be shared within the family and with 
outside advisors. 

It’s also incumbent on an attorney working 
across family members, trusts and entities as 
clients to ensure all parties clearly understand 
the engagement with each client. These 
conversations require good communication skills 
to avoid excessive jargon and handle the common 
questions that arise so explanations are clear. 
These skills are part of the communication and 
collaboration skills outlined for a Wealth 3.0 
integrated environment. Attorneys can generally 
play a role in encouraging clients to embrace 
more transparency and better communication, 
which can also avoid future conf licts.

As a practical matter when working with 
families, however, the circumstances in which 
privilege must be protected can be rather limited, 
might extend to the client’s agents and are often 
waived. Therefore, concerns about protecting it 
are often overstated or can otherwise be addressed 
more precisely within the team environment 
serving the family.

Attorneys as fiduciaries. The attorney-client 
relationship is also a fiduciary one, meaning 
attorneys owe their clients the fiduciary duties of 
loyalty and prudence. This includes maintaining 
client confidences and avoiding conf licts of 
interest with clients.14 Attorneys can be found to 
have committed malpractice for breaching their 
fiduciary duties to clients.15

Conflicts within families . Inherent potential 
conf licts among family members are pervasive. 
Each family member will likely have their 
own interests, desires and objectives. There’s 
the potential for conf licting interests between 
spouses, between or within generations and 
among branches of a family. In particularly 
egregious situations in which attorneys were 
cavalier about ignoring potential conf licts, those 
attorneys subsequently were sued for favoring 
one client over another in the actual conf lict.16

However, there’s a big difference between 
the potential for conf lict and actual conf lict. 
We would posit that, more often than not, 
such conf licts are merely potential conf licts 
that needn’t be reified. Joint or concurrent 
representations within a family and collaboration 
with an expanded advisory team generally 
behoove the family to operate as a unit. This also 
enables attorneys to be much more effective in 
the design, implementation and administration 
of the legal work itself.

As we’ll outline below with concrete 
recommendations, many disputes can be 
averted with proper advance planning and 
communications respectful of each family 
member and their potential interests. The rewards 
of attorney involvement in the full engagement 
and affairs of the family vastly outweigh the 
potential risks, which can be addressed with 
careful structural planning.



 70  /  Trusts & Estates  /  trustsandestates.com  /  JULY/AUGUST 2024

COMMITTEE REPORT:  
ULTRA-HIGH-NET-WORTH FAMILIES & FAMILY OFFICES

COMMITTEE REPORT:  
ULTRA-HIGH-NET-WORTH FAMILIES & FAMILY OFFICES

Joint Representation: You have asked us to represent both of 
you in this matter. Although joint representation of spouses is 
common and generally results in coordinated and cost-effective 
planning, some spouses choose to have separate counsel for a 
variety of reasons, and you are, of course, free to do so. In some 
situations, separate counsel is necessary because of conflicts 
between the spouses. Differences of opinion alone do not 
prevent us from representing both of you, but if they rise to such 
a high level that they interfere with our ability to provide proper 
representation, or if other significant conflicts appear, we would 
have to withdraw from representing one or both of you. We 
are unaware of any such conflicts and are not expecting any to 
occur. If we become aware of a conflict, we will promptly advise 
you of that fact, although it may not be possible to disclose to 
both of you precisely why we have concluded that we must 
withdraw. You also should advise us if you become aware of any 
conflict. Of course, either of you may retain separate counsel at 
any time. If one of you does so, you agree that we will be free to 
continue to represent the other of you.

Information Sharing With Joint Representation: One 
important aspect of our joint representation is that all information 
relating to the representation that we receive or have already 
received, including from [either/any] of you, is available to [both/
all] of you. We cannot keep any relevant information secret from 
one of you. By choosing the joint representation described in 
this letter, each of you authorizes us to disclose to the other[s] 
all information that may come to our attention at any time, 
including any requests by one of you that we change only your 
estate plan.

Information Sharing With Concurrent Representation: 
Other members of your family or businesses in which you or 
they have an interest may ask us to represent them in estate 
planning or other matters. Those other individuals or businesses 
would be our only clients in such matters. We would not be 
representing you or protecting any interest you might have 
with respect to those matters. In such other representations, we 
may obtain confidential information that could be significant to 
you in making your estate planning or other personal decisions.  
Because we will have a duty to the other clients to preserve the 
confidentiality of their information, however, we will not be able 
to disclose the information to you without the informed consent 

of the other clients.  Similarly, we would not disclose confidential 
information about your legal matters to other clients without 
your informed consent.

Existing Representation of Other Family Members: You 
have requested our representation, recognizing that we will 
simultaneously represent [insert relationships and names of all 
other family members] on other matters. It is important at this 
juncture to confirm that you understand that they would be our 
only clients with respect to their estate-planning matters and 
that we are not representing you in connection with, or otherwise 
protecting whatever interest you may have in, their assets. You 
also recognize that, during the course of our representation of 
your parents and your siblings, we might receive information 
from them that you would be interested in having, but that 
we are not permitted to share with you any information from 
or about them and their estate plan without their consent.  
Similarly, we will share your personal information with them only 
to the extent that you have given us your consent to do so. [You 
have requested that our firm copy [Name of Family Member] on 
all of our various correspondence.]

Authorization to Speak With Other Advisor(s): In addition, 
you have authorized us to communicate openly about your 
matters with [Name or Names (and their colleagues)] of [Firm] 
until we receive written notice from you to the contrary.

Authorization to Speak With Agent (to Signal Privilege 
Inclusion): In addition, you have authorized us to communicate 
openly about your matters with ___________ of _________, 
as your agent, until we receive written notice from you to the 
contrary.

Representation if Primary Relationship is With One 
Spouse or Family Member: [Party Name], in light of the existing 
relationship we have with [Other Party], by signing this letter, 
you will be agreeing that, in the event of such a dispute, we 
would cease to represent you and continue to represent [Other 
Party] (subject to our inability to represent either of you because 
of the nature of the information we acquired during the course 
of our joint representation).

— Kim Kamin & James Grubman

Sample Engagement Letter Inserts
Language to address common family representation scenarios
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Final Thoughts
The reality is that astute attorneys can and should be 
open to a modern collaborative approach to advising 
families, consistent with a Wealth 3.0 paradigm. 
Using the skills and knowledge we’ve outlined, 
attorneys have a valued seat at the table alongside the 
many other professionals a family needs to manage 
the complexity of wealth. The legal profession has 
always adapted to rapidly changing environments 
of regulation, professional practice and innovative 
strategies. Wealth 3.0 is simply the next step in the 
long history of the legal profession as a dynamic, 
thriving field. 
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